What is a 4(d) rule?

A “4(d) Rule” is one of many tools in
the Endangered Species Act (ESA)
for protecting threatened species. This
rule gets its name from section 4(d) of
the ESA, which directs the Secretary
of Interior (and therefore the U.S.
Fish and Wildlife Service [Service]) to
issue regulations deemed “necessary
and advisable to provide for the
conservation of ” threatened species.

Why is a 4(d) rule needed?

The ESA (section 9) provides a specific
list of protections for endangered
species, but the ESA does not
automatically provide these same
protections to threatened species.
Without a 4(d) rule, threatened species
do not receive section 9 protections
(although federal agency ESA section
7 consultation requirements, recovery
requirements, ete., still apply). Given
the reduced protections for threatened
species without a 4(d) rule, the Service
proposes a species-specific 4(d) rule
concurrently with any proposed rule
classifying a species as a threatened
species, and finalizes the rules
concurrently as well. In addition,
section 10(j) of the ESA provides for

a special application of section 4(d)

to facilitate reintroducing species

to contribute to their conservation.
When designating an experimental
population under a 10() rule, that

rule also contains the prohibitions

and exemptions necessary and
appropriate to conserve the designated
experimental population.

What were the “blanket rules”?
Early in the administration of the
ESA, the Service promulgated
“blanket rules,” which by default
extended to threatened species the
majority of the protections that apply
to endangered species under section
9. In 2019, we revised our regulations
to no longer apply the “blanket rules”
to species listed as threatened after
the revisions (84 FR 44753). Because
the revised regulations do not extend
automatic protections to species listed
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The joint conservation efforts of state, local, and federal partners have moved the June
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sucker one step further on the path to recovery. In December 2020, the Service announced
the reclassification of the fish from endangered to threatened. A 4(d) rule was also issued
to reduce the need for permits for activities that benefit and conserve the species.

as “threatened species,” we must
now issue species-specific 4(d) rules
to establish appropriate protective
regulations for the species.

Did the Service issue species-specific
4(d) rules while the “blanket rules”
were in effect?

Yes. The “blanket rules” did not
prevent the Service from issuing
species-specific 4(d) rules; of the 490
species listed as threatened by 2021,
113 have species-specific 4(d) rules.

What are benefits of a 4(d) rule?

A 4(d) rule provides for the
conservation of a threatened species
by tailoring protections to those
needed to prevent further decline
and facilitate recovery. First, we use
these rules to incentivize proactive
conservation efforts, by streamlining
ESA compliance for actions that have
long-term benefits but might result
in “take” in the short term. Secondly,
we often use 4(d) rules to streamline
ESA compliance for actions that

result in low levels of take but do not
threaten a species’ continued existence.
This approach focuses our attention

on the threats that individually or
cumulatively make a difference to

the species’ recovery. The exact
requirements depend on the species’
biology, conservation needs, and threats
affecting the species. 4(d) rules can
help maintain and improve threatened
species status to help prevent further
declines while simultaneously reducing
undue regulatory burden.

How does the Service determine
which regulations are “necessary and
advisable”?

We use the best available information
to determine which regulations are
needed to conserve threatened species.
This information may come in the
form of published scientific papers,
input from species’ experts, or other
written materials or data. In general,
the provisions of a 4(d) rule are

closely tied to the species’ needs and
primary factors influencing the species



identified in our analyses of the species’

biological status. Public involvement
during a rulemaking process can
also help us identify those activities
programs that may affect the species
as well as potential changes to the
protections.

What information needs to be in
HCPs?

‘We consider the conservation needs of
the species and generally start with all
protections under section 9.

For example, under section 9 it is
illegal, with respect to any endangered
wildlife species to:

* import any such species into, or
export any such species from the
United States;

* take any such species within the
United States or the territorial sea
of the United States;

* take any such species on the high
seas;

* possess, sell, deliver, carry,
transport, or ship, by any means
whatsoever any such species taken;

* deliver, receive, carry transport,
or ship in interstate or foreign
commerce and in the course of
commercial activity; and

* gsell or offer for sale in interstate or
foreign commerce any such species.

‘We then determine if we should allow
some of these prohibited actions

to occur without the need for a
permit (these are called exceptions
to the prohibitions). For example,
we routinely allow for the Service,
National Marine Fisheries Service
(NMF'S), and State natural resource
agencies to conduct recovery actions
or to aid injured or dispose of dead
individuals without a permit. We
may also craft the rule to incentivize

specific conservation actions or provide

regulatory relief for actions that are

not contributing to the overall status of

the species.

Do Federal agencies still need to
consult with the Service under

proposed activities is excepted (or not
prohibited), those activities, and thus
the proposed action, may still affect
threatened species, triggering the
requirement for consultation under
section 7 of the ESA.

Is the consultation process or criteria
different for species with 4(d) rules?
A 4(d) rule does not change the
process or criteria for informal or
formal consultations and does not
alter the analytical process used for
biological opinions or concurrence
letters. However, it may streamline
consultations and influence how

the incidental take statement is
constructed.

Can a 4(d) rule streamline
consultation?

Given that a 4(d) rule will provide
rationale that excepted activities or
forms of take are consistent with
the species conservation — then a
consultation and jeopardy analysis
for those kinds of activities or forms
of take should be simpler and more
streamlined. In addition, the Service
may develop tools with action agencies
such as programmatic consultations
and online determination keys to
further streamline the consultation
process.

Can a 4(d) rule streamline permitting
under section 10 of the ESA?

This is specific to each species’ 4(d)
rule and coordination with the local
Ecological Services Field Office is
recommended. For most species,
recovery actions conducted by the
Service, NMFS, or State natural
resource agency that result in take
(capture, handling, etec.) of the species
will not require any additional section
10(a)(1)(A) permitting. Recovery

actions that result in take of the species

conducted by anyone else will often
continue to require a Service permit.
Some forms of incidental take may not
be prohibited or may be excepted by
the 4(d) rule, therefore no incidental
take permit under section 10(a)(1)(B)
would be required for those forms of
take.

What's an example of a 4(d) rule
aiding in the conservation of a

activities intended to reduce or
eliminate predatory nonnative fish
from the range of the species;

habitat restoration projects or
projects that allow for the increase of
instream flows in the species habitat,
such as diversion removals;

monitoring;

monitoring and management of
recreational sportfish populations
educational or outreach efforts

to increase public awareness,
engagement, and support for June
sucker recovery efforts; and

maintaining June sucker refuges and
stocking population, and stocking
June sucker in the wild.

threatened species?

The June sucker was recently
downlisted from endangered to
threatened. The 4(d) rule for the June
sucker excepts take (take is not a
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section 7 of the ESA for species with
4(d) rules?

Yes. If a Federal agency’s action
(authorize, fund, or carry out) may

affect that species, consultation is UCKEL -
required. A 4(d) rule does not remove violation under the ESA) associated
that requirement. Regardless of with multiple conservation actions such

whether take related to certain as: October 2021


www.fws.gov/endangered



